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Introduction 


When the Children’s Services Division of the Ministry of Community 
and Social Services was established in 1977, legislation was identified 
as one of several areas of the children’s service system in need of 
reform. Some interim legislative amendments were enacted in 1979, 
but they were not intended to represent long-term, comprehensive 
legislative change. 


The law governing children’s services is contained in several acts, 

many of which were transferred to the Ministry at the time of the 

formation of the Children’s Services Division. Some of the problems 

with the existing legislation are: 

- It is confusing and difficult to read 

- It creates unnecessary obstacles to service providers who are 
attempting to respond to the needs of individual children and 
families 

- There are inconsistencies among the various acts 

- It creates incentives which cause imbalance in the service system 

- Some provisions are clearly out of date 


- In some areas, important legal issues are completely ignored 


- In other areas, important legal issues are addressed, but the law is 
unnecessarily vague 


- The rights of children and families are not adequately protected 
and 
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- Many matters that would be placed more properly in an act are in 
regulations and vice versa. 


The proposed legislation will attempt to address these problems. It is 
intended to be a single act which reforms and consolidates all existing 
legislation directly dealing with children in Ministry programs, 
including: 


- The Child Welfare Act 
- The Training Schools Act 


- The Provincial Courts Act (as it relates to observation and 
detention homes) 


- The Children’s Residential Services Act 

- The Children’s Probation Act 

- The Developmental Services Act (as it relates to children) 

- The Children’s Institutions Act 

- The Day Nurseries Act 

- The Charitable Institutions Act (as it relates to children) 

- The Children’s Mental Health Services Act 

- The Homes for Retarded Persons Act (as it relates to children) 


As indicated by the title of the consultation paper, we are recom- 
mending that the Act be entitled The Children’s Act. Other possibili- 
ties include: The Child and Family Services Act; The Children’s and 
Youth Services Act; The Child; Youth and Family Services Act; The 
Children’s Services Act or The Family Services Act. We welcome sug- 
gestions on what the title of the Act should be. 


The Act should provide a framework or minimal skeleton for the 
children’s services system of the future. In some areas, the Act will 
need to be very detailed (e.g., where the rights of children and their 
parents are dealt with in an involuntary manner, such as in child pro- 
tection proceedings in Family Court). In other areas, the Act should 
contain very little other than the basic legal authority needed to allow 
flexibility in the implementation of Ministry policies (e.g., in the area 
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of voluntary prevention and family support services). Many of the 
provisions contained in the above-mentioned Acts could be placed in 
the regulations or handled through administrative policies and guide- 
lines. However, any provisions dealing with fundamental matters 
such as philosophy, the structural framework of the legislation or the 
rights and responsibilities of children and families would need to be 
in the Act itself. 


It is important to see the legislative proposals as only one part of a 
much more general approach to improving Ontario’s children’s ser- 
vices system. Thus, the law should be seen in the context of the many 
non-legislative policy, program and organizational developments 
within the Ministry. Throughout the consultation paper, an attempt is 
made to put the legislative proposals in this broader context. 


Our proposals build upon previous legislative and policy work of the 
Ministry. In order to gain a more complete understanding of the back- 
ground to the consultation paper, it would be useful to read some of 
the other major documents prepared by the Ministry over the last few 
years, including: Children’s Services: Past, Present and Future; Fund- 
ing of Children’s Services in the 1980’s; Child Advocacy: Implement- 
ing the Child’s Right to Be Heard; and Short-Term Legislative 
Amendments. 


The purpose of the consultation paper is to generate discussion and 
feedback on the future direction of children’s services legislation in 
Ontario. In most parts of the paper we have attempted to make spe- 
cific recommendations in order to focus discussion more clearly. In 
other parts the recommendations are more general or have not been 
made because of the complexity of the issues. In®ome cases, we felt it 
would be inappropriate to go into great detail when more basic, pre- 
liminary issues were left open for discussion. We welcome comments 
on all issues which are relevant to the proposed legislation, whether 
or not they are specifically raised in the paper. 


The consultation paper is organized in nine chapters. In general, 
these chapter headings can be viewed as possible headings of the 
separate parts of the Act. The chapters on Voluntary Access to 
Services, Children in Need of Protection and Young Offenders repre- 
sent the core of the paper in that they describe the three access routes 
by which children and families would obtain service. With the excep- 
tion of secure custody, all services would be legally available to 
children and families regardless of whether the child is an offender or 
in need of protection or whether service is being sought on a volun- 
tary or involuntary basis. 
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The consultation period for the paper will end April 29, 1983. In 
addition to welcoming written comments on the paper, we will be 
scheduling several public meetings through the regional and area 
offices of the Ministry. The consultation period will be followed by the 
development of a legislative bill for introduction in the Legislature, 
probably in the Fall of 1983. 
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Declaration of 
principles 


This chapter outlines the basic principles and goals of Ontario’s 
children’s services system which reflect the general philosophy under- 
lying the proposals. The principles are largely derived from previous 
Ministry publications and policy statements (e.g. Children’s Services: 
Past, Present and Future). They also reflect the Ontario government’s 
commitment to supporting the family, as discussed in the paper 
entitled The Family as a Focus for Social Policy. 


Recommendations: 

[oe ee Viana Sy aul Nel ey Nea as Mea 

1. The Act should contain a declaration of those principles underlying 
the legislation and reflecting the Ministry’s basic approach to 
children’s services: 


Each child and each family has unique problems and responses 
that may change from time to time. A primary factor influencing 
the offer of help must be the problems and responses themselves, 
and not the structures and requirements of service agencies and 
institutions. 


- Services to children should support, enhance, and supplement the 
family, wherever possible, rather than compete with the family by 
providing alternative care and supervision. 


The children’s services system should be designed to meet a child’s 
need for a continuous, stable environment and to promote the 
child’s opportunity to enjoy a parent-child relationship and to be a 
wanted and needed member of a family. 
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Help is used most effectively when it is seen as a response to the 
person’s or family’s own perception of its needs and should be pro- 
vided on a voluntary basis, wherever possible. In cases of conflict 
between children and parents, or between parents, due regard 
should be given to the concerns of each family member. 


If either voluntary or involuntary intervention in the life of a child 
or family is necessary, the least restrictive or drastic alternative 
appropriate in the circumstances should be chosen; children should 
be removed from their parents only as a last resort even when 
parents initiate the request. 


Any process of involuntary intervention involving a child or family 
should be based on a strong presumption of family autonomy and 
family integrity. 


All attempts to help children and families deal with their problems 
must take into account developmental differences among children. 


Services to children and families must be provided in a culturally 
appropriate and sensitive manner, based on a recognition of 
cultural uniqueness and regional differences. 


Parents and children should be given the opportunity to be heard 

when decisions affecting their interests are being made and when 
they have questions or complaints regarding the provision of ser- 

vice. For serious decisions, advocates should be available to assist 
parents and children in making themselves heard. 


If the fundamental interests and rights of children or parents will 
be affected by a decision, clear criteria and procedural safeguards 
are needed to define the discretion of service providers and critical 
decision-makers. 


Periodic review is necessary to monitor the provision of service to 
children and families. 


2. The least restrictive alternative principle should be defined as an 
approach to service delivery that involves a preferential ordering of 
where and how services should be provided to children and families: 


a) Place - a child’s own home is preferable to a foster home and both 
homes are preferred to all residences. 


b) Location - if the child is not placed in his own home, his residence 
should be as close as possible to his home community. 


c) Access to the community - out-of-home placements should pro- 
mote access to community schools, recreation, and all other nor- 
mal social facilities and activities. 


d) Normalized living - the residence should be normal-looking in 
appearance and surroundings as well as normal in the following 
internal and program aspects: furniture, clothing, food, posses- 
sions, daily routines, and social relationships. 


e) Size - small residences (i.e., with fewer than ten children) are pre- 
ferred to larger buildings or units within buildings. 


f) Length of stay - shorter stays of definite duration are preferred to 
longer and indefinite stays, and intermittent stays are preferred to 
those that are continuous. 


g) Supervision and control - normal social means of supervision and 
control are preferred to physical barriers and restraints and to the 
use of psychotropic drugs. 


h) Voluntariness - services offered on a voluntary basis are preferred 
to involuntary intervention. 
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The flexible 
service system 


This chapter suggests that the multitude of provisions in several Acts 
governing the establishment, licensing and funding of children’s ser- 
vice agencies can be greatly simplified and streamlined. The number 
of legal entities would be reduced and various funding provisions 
would be consolidated. 


Recommendations: 

IW i rane a BRL ne a iC Na eee 

1. The Minister should have the authority to establish local 
Children’s Services Coordinating and Advisory Groups to assist 
municipal governments in planning for children’s services. 


2. For legislative purposes, the existing agencies should be grouped 
into five major service types: 


- family support - a wide variety of non-residential programs would 
come under this heading, including day care, drop-in centres, pre- 
vention programs, in-home (e.g. homemakers) and individual and 
family counselling. 


residential care - this type of service would provide basic care (i.e., 
a place to live) for emergency, short-term or long-term purposes. 


child and family service - essentially, child and family service 
agencies would be the existing children’s aid societies. 


child development - child development centres would have two 
principal functions: first, to plan, supervise and deliver treatment 
and rehabilitation programs; second, to provide clinical assessment 
and, in some cases, clinical consultation. 
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- youth work - youth workers would be today’s probation and after- 
care officers. 


3. An agency should be able to provide more than one of the five 
major types of services. 


4. Regulations under the Act should contain general rules for each of 
the major service types in order to regulate who could receive funds to 
provide one of these services. 


5. Where sufficient numbers of native children and families are being 
served by an agency, the agency’s board of directors should include 
native people representative of the local community. 


6. The Minister should have the authority to establish an Indian child 
and family service agency to serve Indian children and families living 
on a reserve. 


7. Miscellaneous services that do not fit within the major types should 
be covered by the Ministry’s broad authority to purchase services for 
children and families, proposed below. 


8. The Minister should have the general authority to make, by regula- 
tion, categories of licensable services. 


9. The multitude of funding provisions scattered throughout the 
several existing Acts should be replaced by a broad authority of the 
Minister to fund services for children and families within the scope of 
the Act. 


10. The Ministry should have a maximum degree of flexibility in 
determining who will receive funds to provide services and under 
what terms and conditions. 


11. The Act should, in general terms, require that the Ministry pur- 
chase such services as may be required to carry out orders made by a 
court or a placement review body (discussed in Chapter 3). 


12. For the life of a service contract, certain extraordinary, coercive or 


involuntary powers should transfer to persons or agencies that require 
them in order to carry out their tasks (e.g., a secure detention home). 
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Voluntary access 
to seruices 


This Chapter draws a distinction between voluntary and involuntary 
or court-ordered routes to service. In order to remove the existing 
confusion regarding the meaning of “voluntary”, proposals in this 
chapter focus on providing clear and consistent consent requirements. 
In addition, review of certain residential placements is suggested and 
various possible forms of review are discussed. 


Recommendations: 

PeeWee Aina ues aN se CUA bean 

1. For children under sixteen years of age, only the parents’ consent 
should be required for the provision of support services; the views of the 
child, where they can be ascertained, should also be taken into account. 


2. Children sixteen years and over should be able to consent to sup- 
port services on their own. 


3. If a child twelve and over seeks counselling services for himself, he 
should be permitted to consent on his own. 


4, In the situation described in #3 above, the counsellor should be 
required to discuss with the child the desirability of informing or 
involving the parents. 


5. The consent of the parents of children under twelve years of age 
would be the only one required for the child’s admission to long-term 
residential care; the child’s views, where ascertainable, should be 
taken into consideration. 


6. Both the child and his parents should be required to consent to 
admission of children between twelve and fifteen years of age to long- 
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term residential care; if the child’s consent could not, for whatever 
reasons, be obtained there should be a third party review of the 
admission decision. 


7. Children sixteen years of age and over should be able to consent to 
their own admission to residential care. 


8. Only the parents’ consent should be required for the provision of 
services to children under sixteen while in residential care. 


9. The consent requirements for admission should also apply to 
transfer and discharge decisions. 


10. A child should be given a reasonable opportunity to speak to an 
independent advocate prior to signing a consent form. 


11. In order to ensure a valid consent, necessary translation or inter- 
pretation services should be made available to a child and his parents. 


12. The development of support services should be promoted by means 
of a broad definition and flexible funding provisions and eligibility 
criteria, rather than by rigid legislative rules. 


13. Support services should be broadly defined to include non- 
residential and short-term residential services. 


14. A residential stay of six weeks or less should be considered “short- 
term”; anything longer should be defined as “‘long-term”’. 


15. A service provider should be able to provide a support service to all 
or part of a family unit and to individual children living independently. 


16. Decisions regarding the admission, discharge, and transfer of 
children in long-term residential care should be subject to review by 
an independent and impartial placement review body. 


17. The legislation should specify when the placement review body 
should conduct an informal hearing, rather than some other form of 
review. 


18. Pre-admission hearings should be required for all admissions to 


institutions, for all children six and under, and whenever the child 
twelve and over does not consent to admission. 
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19. An “institution” should be defined as a self-contained facility in 
which ten or more children live. 


20. The placement review body should conduct a review, within one 
year of admission and every year thereafter, of all children in long- 
term residential care on the consent of their parents. 


21. The decision to admit a child to long-term residential care should 
be based on the following criteria: the child has a special need; the 
program proposed for the child is available and will likely benefit 
him; and no less restrictive alternative is feasible. 


22. The decision to allow a child to remain in care should be based on 
the following criteria: the child has a special need; he is benefitting 
from the program; and no less restrictive alternative is feasible. 


23. The child’s need for continuity of care should be a consideration 
in all transfer decisions. 


24. The placement review body should have the authority to order 
that a non-residential service be offered to a family, if it is a less 
restrictive and more appropriate alternative to long-term residential 
placement. 


25. The placement review body’s discretion to order a non-residential 
service should be restricted by: limiting the amount which may be 
spent and requiring the child to be otherwise eligible for long-term 
residential placement. 


26. The parents and the child twelve and over should be able to 
appeal to the Ministry regarding any decision by the placement 
review body. 


27. A pool of people should be created, from which the placement 
review body would assign one or more persons to a review. 


28. Prior to accepting a child for placement under a voluntary care 
agreement (1.e., care-by-agreement), the child and family service 
agency should conduct an inquiry to determine whether: the child is 
otherwise likely to be in need of protection; there are less restrictive 
alternatives; and an adequate placement is available and would likely 
benefit the child. 


29. When a child is accepted for placement under a voluntary care 
agreement, a written agreement with the following statements should 
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be required: that the placement is completely voluntary; that the par- 
ents have concluded they could not care for the child at home; and 
that child protection proceedings might be considered if the parents 
are unable to resume custody at the end of a year. 


30. The parents should be permitted to designate another person to 
perform the parental role vis-a-vis the child in voluntary care, if they 
are unable to do so. 


31. Child protection proceedings should be considered if parents 
refuse to maintain contact or perform any other parental function 
while their child is in care under a voluntary care agreement. 


32. If a child is accepted for long-term residential care, a written 
agreement should be required, similar to the voluntary care agreement 
(see #29 above). 


33. If the parents of a child in long-term residential care cannot be 
found to consent to needed medical treatment or social services, the 
facility should have an obligation to contact a child and family ser- 
vice agency, which must consider child protection proceedings. (p. 52) 


34, Parents should have the right to refuse medical treatment or social 
services for their child in long-term care unless the absence of treatment 
or services would result in the child being in need of protection. 


35. If an agreement regarding transfer or discharge cannot be 
reached, the parents, the child twelve and over, or the facility should be 
able to bring the matter to the placement review body for resolution. 


36. The placement review body should have the authority to appoint 
an interested person to play the parental role (e.g., participate in the 
child’s plan of care) if the parents are unwilling or unable to assume 
this role. 


37. Where future parental uninvolvement is identified at admission, 
the facility should have a duty to contact the placement review body, 
which should be required to conduct a review within six months of 
admission. 


38. A hard-to-serve process or mechanism should be available in all 
areas of the province to assist children and families to obtain an 
appropriate service, if they have been unsuccessful in securing a 
service for themselves. 
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Children in need 
of protection 


This chapter addresses matters currently covered by Part II of The 
Child Welfare Act. The primary emphasis is on improving the criteria 
and procedures for decision-making at critical stages of the child pro- 
tection process, with a goal being to reform the law in ways which 
strike a better balance between adequately protecting children and not 
interfering unduly with the right of parents to raise their children. 


Recommendations: 

ERTS AE A 

1. The present definition of a child in need of protection should be 
replaced by grounds that are more precise, objective and that focus on 
serious harm or risk of such harm to the child. First, at least one of 
the following conditions would have to be met: 


a) achild has suffered, or there is a substantial risk that a child will 
suffer, a serious physical harm. Such harm may be inflicted delib- 
erately by the parents or may be caused by the failure of the 
parents to supervise or protect the child adequately. 


b) achild has been sexually abused by his parent(s) or any other 
person and the parents, knowing of the possibility of the abuse, 
failed to protect the child. 


c) achild is in need of medical treatment to cure, alleviate or prevent 
the child from suffering serious physical harm and the parents are 
unwilling to provide or to consent to necessary medical treatment. 


d) achild is suffering serious emotional damage, evidenced by severe 
anxiety, depression, withdrawal or aggressive behaviour toward 
self or others and his parents are unwilling to provide or to con- 
sent to necessary services. 


e) achild has been abandoned. 


Second, the fact that a child is endangered in a manner specified by ‘ 
(a), (b), (c), or (d) does not necessarily mean that a court will order 
some type of intervention. The court must also be satisfied that the 
court-ordered intervention is necessary to protect the child in the 
future. 


2. Before a court makes an order to which the parents are consenting, 
the parents should be given an opportunity to consult a lawyer and 
the court should make an inquiry to determine whether or not the 
consent was informed and voluntary. 


3. If the court concludes that the provision of a support service could 
prevent a child from being removed from his parents, the court should 
be able to order the agency to provide the service; regulations would 
limit this authority (e.g., by placing a ceiling on the cost of the 
ordered service). 


4. The reporting provisions should be simplified to state that all per- 
sons, including professionals and officials, would be under a duty to 
report any child they had reasonable grounds to suspect fell within 
the revised definition of a child in need of protection. 


5. “Professional” and “Official” should be clarified by listing the 
types of occupations included within these terms. 


6. The professional reporting duty should include the duty to provide 
all information that formed the basis of the professional’s suspicion 
that a child has been abused. 


7. The authority of a child and family service agency to apprehend a 
child without court authorization should be limited to emergency 
situations. 


8. The Act should state a strong preference for using the least restric- 
tive or drastic means of bringing the matter to court. 
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9. The Act should provide that the child remain with or be returned to 
his parents during an adjournment period unless the agency could 
show reasonable grounds to believe that (a) one of the grounds for 
intervention was met and (b) no other arrangement was available to 
protect the child during the adjournment period. 


10. The court should have the explicit authority to order agency 
supervision of the family during an adjournment period if the court 
found that, otherwise, the child would have to be removed from the 
home. 


11. Before ordering an adjournment, the court should be required to 
consider the effect on the child of any delay in the final disposition of 
the proceedings; in addition, the court should be required to make a 
final order within a certain number of months from the commence- 
ment of the proceedings (e.g., 3 months). 


12. Evidence that might be relevant at disposition, but irrelevant to 
the issue of whether the grounds for intervention have been met, 
should not be admitted until the court makes a finding that the child 
is in need of protection. 


13. The Act or the regulations should specify the basic elements of the 
agency’s dispositional plan. 


14. Two factors should be added to the definition of best interests of 
the child: the harm or risk to the child justifying intervention and the 
child’s cultural background. 


15. The court should be required to apply the least restrictive alterna- 
tive principle as reflected in the following dispositional guidelines: 


a) achild should not be removed from his home unless the court is 
satisfied that in-home services and other less restrictive alter- 
natives have either failed, been refused by the parents or are 
inadequate to protect the child; 


b) if a non-residential service could prevent a child from being 
removed from his home, the court should order the agency to pro- 
vide the service; 


c) if removal is necessary, it should be presumed that placement with 
a relative or neighbour or some other member of the child’s own 
community is preferable to placing the child in the care of the 
agency; 
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d) Crown wardship should not be ordered unless the court finds there 
is little likelihood that conditions will be remedied so that the 
child could return to his parents. 


16. The terms temporary guardianship and long-term guardianship 
should replace the terms society wardship and Crown wardship. 


17. If a temporary guardianship order were made, the parents should 
retain the right to consent to major medical decisions (unless the fail- 
ure to give such consent was the basis of the order) and to the child’s 
marriage unless the court found the parents’ refusal to consent would 
be detrimental to the child. 


18. If the court makes a temporary guardianship order, it should also 
make a parental access order, unless the court finds that parent-child 
contact would be detrimental to the child. 


19. If the court makes a long-term guardianship order, the court 
should presume that access would be appropriate where: 


a) at the time of disposition, permanent family placement is planned 
or possible and parental access would not impair the child’s oppor- 
tunity for a permanent placement in a family setting; 


b) a child twelve or older wishes to maintain contact with his 
parents; or 


c) the child is to be placed with a family willing to provide per- 
manent care but not wishing to adopt. 


20. Under certain circumstances, parents and older children should be 
entitled to a status review within six months of the order; child and 
family service agencies should have a review procedure to hear com- 
plaints from their clients. 


21. In addition to the best interests factors, the Act should specify 
other factors for the court to consider in making a status review deci- 
sion (e.g., which services have been provided or offered to the 
parents). 


22. The expected date of termination should also be considered, if the 


court concluded that intervention cannot be terminated at the time of 
the hearing. 
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23. The placement of a child by the agency should be in the least 
restrictive alternative, as defined in the proposed Declaration of 
Principles. 


24. The placement of a child outside Ontario should not be permitted 
unless the Director of Child Welfare is satisfied that extraordinary 
circumstances justified such a placement. 


25. There should be an independent, pre-admission review of the 
decision to place a child found to be in need of protection in an 
institution. 


26. A child in the care of an agency should be permitted to communi- 
cate with his lawyer without the consent of the agency. 


27. Serious consideration should be given to including in the Act spe- 
cific provisions that clarify the role of the lawyer in child protection 
proceedings. 


28. Serious consideration should be given to establishing lay panels to 
sit with judges hearing child protection cases; such a panel system 
could include a special roster of native people for cases involving 
native children. 


29. A child and family service agency serving native families should 
be required to consult with native organizations within its local area 
on the delivery of services. 


30. The chief of a status Indian child’s band should be entitled to 


notice of and legal standing in child protection proceedings involving 
a status Indian child. 
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5 
Young offenders 


In order to provide a comprehensive picture of how possible provincial 
legislation affecting young offenders would relate to other proposals 
in the paper, this chapter basically summarizes Ontario’s inter- 
ministerial consultation paper entitled “Implementing Bill C-61, 

The Young Offenders Act” and adds some further comments on those 
areas which are most directly relevant to the approach underlying the 
Children’s Act proposals. Included is a discussion of how the Minis- 
try’s secure services policy (eventually, part of the Children’s Act) 
relates to the federal bill. 


Recommendations: 
PELAGIC 


1. “Sexual immorality” would not be an offense in Ontario. 


2. The court which would be designated to hear cases under the YOA 
(i.e., the “youth court’) would be the family court. 


3. The Minister of Community and Social Services would be desig- 
nated as the “provincial director’, an official who has a variety of 
responsibilities related to dispositions under the YOA (e.g., making 
custody placements); the Minister’s duties would be delegated to area 
managers within the Ministry. 


4, Probation and after-care officers would be designated as “‘youth 
workers’. 


5. Alternative measures, such as diversion programs, would not be 
endorsed at this time, but there will be further study of programs in 


ee RN A ENS RTOS PRS ORD ALTE SR 
21 


Ontario and elsewhere; the Government will continue its strong com- 
mitment to delinquency prevention programs and there will be inter- 
ministerial cooperation on the development of guidelines for police 
discretion. 


6. Ontario’s designated places of secure custody would include a wide 
range of facilities which can provide security through either the 
physical design (e.g., a locked training school) or the control of staff 
(e.g., certain group homes which have a large number of staff in pro- 
portion to the number of residents). 


7. Review of custody dispositions would probably be conducted by the 
youth court, not a review board. 
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Rights and 
responsibilities of 
children in care 


This chapter builds upon the existing residential standards (regula- 
tions under The Children’s Residential Services Act) by highlighting 
certain fundamental rights and responsibilities. 


Recommendations: 

ea og Aes a Gey ae Ba Maen WIA 

1. Certain fundamental rights of children in care should be specified 
in the legislation and protected from violation by a strong enforce- 
ment mechanism. 


2. The following rights should be included in the legislation: the right 
to communicate; the right to privacy and individualization; the right 
to freedom from corporal punishment; the right to adequate care and 
services; the right to reasonable opportunity to participate in religious 
activities; the right to be heard; the right to be informed of rights and 
responsibilities. 


3. The enforcement mechanism should include: access to an internal 
complaints procedure; access to the program director; and finally, 
access to an external, impartial person (i.e., a complaints officer). 


4. The following responsibilities of children in care should be included 
in the legislation: respect for the privacy and personal possessions of 
others; participation in the plan of care; adherence to house rules; and 
refraining from damaging property and injuring others. 
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Extraordinary 
measures 


This chapter deals with three types of extreme measures which entail 
certain risks to children: (a) intrusive procedures (e.g., electric shock), 
(b) secure isolation and (c) secure treatment. The proposals regarding 
secure isolation and secure treatment have been included in the secure 
services policy. The proposals for limiting the use of intrusive proce- 
dures are largely derived from current practice and Ministry policy 
and are intended to provide consistency throughout children’s service 
programs. 


Recommendations: 

MeN on OAV Meant aN a eA Cay 

1. The Minister should designate certain intrusive procedures as 
“prohibited” (e.g., electroconvulsive therapy) and others as regulated 
(e.g., the use of mechanical restraints). 


2. Intrusive procedures should fall within the residential standards 
relating to “harsh or degrading” measures. 


3. An internal review body (e.g., inter-disciplinary team) should be 
established in all residential and non-residential programs that 
involve the use of intrusive procedures. 


4. The provisions regarding secure isolation and secure treatment, as 
contained in the proposed Secure Services Act, should be incorporated 
into The Children’s Act. 
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Adoption and 
foster 
guardianship 


This chapter suggests minor changes to current adoption legislation 
and introduces the concept of foster guardianship as an alternative to 
adoption for certain children who require substitute families but for 
whom adoption is not feasible. 


Recommendations: 

ESR ie TEN OR me 

1. In order to determine that adoption is in the child’s best interests, 
the court should be satisfied that: the child’s physical and emotional 
well-being would be promoted; and, that prospective adoptive parents 
have demonstrated an understanding of their role as parents of a 
child not born to them. 


2. The consent of the child twelve and over should be required and the 
views of the child under twelve, if ascertainable, should be taken into 
consideration. 


3. If the child has been in the foster parents’ care for six months or 
more, it should be presumed that they be given preference in adopting 
the child. 


4, Single, separated, divorced, or widowed applicants should be 
permitted to adopt a child without the necessity of showing special 
circumstances. 


5. Partners in a common-law union of five years or more should be 
permitted to apply jointly to adopt a child. 
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6. The agency should be required to inform the parents of the 
opportunity to receive counselling and independent legal advice prior 
to surrendering a child for adoption. 


7. The child twelve and older should be required to receive independent 
counselling and legal advice prior to consenting to adoption. 


8. Parental consent to adoption should be dispensed with only if the 
person demonstrated an intent to forego his parental rights. The 
following should be presumed to constitute evidence of such an intent: 
failure to communicate with or visit the child or the child’s custodian 
for one year; and, in the case of a newborn, failure to visit or 
communicate with the child’s mother for six months. 


9. The legislation should not permit the court to order that the 
members of the biological family have access to the child after 
adoption. 


10. The legislation should include a statement of the legal relation- 
ship between the adoptive parents and the child that would replace 
the present “as if born to” concept. 


11. The parents should be informed of their right to know whether 
their child has been adopted. 


12. The present definition of “parent” should be repealed and replaced 
by a list of persons required to consent. 


13. In the case of private adoptions, licencees should be required to 
inform the parents of the opportunity to receive independent counsel- 
ling and legal advice prior to consenting to their child’s adoption. 


14. All reasonable efforts should be made to inform the biological 
parents that the application for a licence has been rejected. 


15. Private adoption licencees should be required to grant both the 
home study person and the adoptive applicants access to the child’s 
social and medical history. 


16. Consideration should be given to the possibility of legally sanc- 
tioning custom adoptions, as practised by Indians in Ontario. 


17. Foster guardianship (i.e., permanent guardianship vested in foster 
parents) should be created as a legal status. 
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18. Foster guardianship should be granted only under the following 
circumstances: the child was already the subject of long-term guard- 
ianship (i.e., Crown wardship); the child has been in the foster 
parents’ care for two continuous years; the foster parents have dem- 
onstrated an understanding of the role of foster guardians; and the 
foster parents and the child twelve and older have consented. 


19. Adoption by the foster parents should be presumed to be prefera- 
ble to foster guardianship. 


20. The foster parents should be allowed to file their application for 
foster guardianship with the court; a formal hearing should be 
required only under certain circumstances (e.g., if the application is 
opposed). 


21. The biological parents should receive notice of the application for 
foster guardianship if they had access prior to the application. 


22. Any person twelve or older who had a prior relationship with the 
child should be permitted to apply for post-guardianship access. 


23. Foster guardianship should entail the following: the assumption 
of full guardianship rights by the foster parents; freedom from agency 
interference; and a continuation of financial support. 


24. Long-term guardianship (i.e., Crown wardship) should not con- 
tinue after the granting of foster guardianship. 
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Records and 
confidentiality 


This chapter addresses such issues as who may have access to records 
and whose consent is required for the release of records. The proposals 
touch on some areas covered by the Krever Report on health informa- 
tion and the Williams Report on government records. In addition, the 
proposals concern issues which arise in the children’s services system 
but which are not addressed by Krever or Williams. It should be noted 
that the proposals are consistent with the expected approach of 
Ontario’s freedom of information legislation which is being developed 
in response to the Williams Report. 


Recommendations: 

SEES ASRS ean ae 

1. The Act’s provisions relating to records and confidentiality should 
govern the Ministry, Ministry-run or Ministry-funded agencies and 
residences, and inter-agency committees (“agency” is used to describe 
all of these in the other recommendations). 


2. Each agency should be required to develop a written record-keeping 
policy that must include provisions that, to the greatest extent possi- 
ble, information would be gathered from the subject himself; and that 
it will be the minimum needed to serve the purpose for which it was 
gathered. 


3. A Commissioner should be appointed to deal with appeals from 


agencies concerning decisions about access; complaints about errors; 
complaints about unauthorized disclosures. 
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4, Subject to limitat:. ns proposed below, the following persons should 
have access to a child’s record: (a) the child aged 12 or older; (b) the 
parents of a child under age 16; (c) a lawyer acting for the child. 


5. An agency should be able to withhold part of a child’s record from 
the child or parent on the grounds that full disclosure would be harm- 
ful to the child; this decision could be appealed to the Commissioner. 


6. An agency should be able to withhold information about third par- 
ties where revelation would violate the privacy of those third parties. 


7. The agency should be able to require a lawyer to agree in writing 
not to reveal to the child parts of the record specified by the agency; 
the lawyer could appeal to the Commissioner. 


8. The parents could designate as unavailable to the child informa- 
tion sensitive for the parents or personal to them; similarly, the older 
child could designate as unavailable to his parents information 
gathered from him in individual or group therapy sessions not 
attended by his parents. 


9. The agency should be required to respond to an access request by a 
child, parent or lawyer immediately, if possible, and in all events, 
within 30 days. 


10. In general, disclosure of a record to third parties should not be 
permitted without the consent of a parent and/or child who is entitled 
access to the record. Exceptions to this general rule would be: (1) if a 
child of any age has been found mentally incompetent in a written 
assessment by a licensed psychologist or physician, the agency would 
provide access to the subject’s record to his parents, or in the absence 
of actual parents, to the nearest relative who, in the opinion of the 
agency, demonstrated a deep interest in the subject’s care; and 

(2) situations outlined in Section J. 


11. An agency should be able to disclose, without consent, the con- 
tents of a child’s record (a) to its own employees; (b) to the next 
agency providing service to the child; (c) to the police or a medical 
worker or institution, such information as it has reasonable grounds 
to believe could prevent serious bodily harm or danger to life; (d) to 
adult correctional authorities in accordance with Ministry guidelines; 
(e) to a Ministry employee performing an investigation involving the 
child’s record; (f) to the Commissioner; (g) to a placement review body; 
(h) to anyone legally authorized to have access to the record (e.g., 
under a court order or warrant). 
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12. A child whose record is disclosed contrary to the Act, should be 
entitled to sue for $10,000 or greater proven damages; and the follow- 
ing should be offenses: (a) soliciting or making disclosures unlawful in 
the proposed Act; (b) failure to comply with a Commissioner’s order; 
(c) maintaining double files for the purpose of concealing the existence 
of records; (d) not complying with the designations made under the 


proposals in Section F. 
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